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EDITORIAL NOTES. 


A law was passed by the last Legislature for the supposed benefit 
of boards of education who desired to weed out undesirable super- 
vising principals before the tenure of office act, which goes into effect 
next April, will be operative. In Atlantic and Salem counties two of 
the school boards, acting under this law, voted to terminate the con- 
tracts of their supervising principals. On the matter being referred 
to the Attorney-General he gave it as his opinion that the act was an 
ex post facto law in so far as it permitted the termination of contracts 
in existence. He said: “So far, therefore, as the act referred to at- 
tempts to terminate the contracts now in existence, I am of the opinion 
that it is void. So far, however, as it relates to the duty of supervis- 
ing principals hereafter to be appointed or not now holding contracts 
carrying over until after the act referred to goes into operation (the 
tenure of office statute), the act is, in my judgment, good.” The 
opinion of the Attorney-General appears to be based upon a sound 
construction of the Constitution, and it is not likely to be contested, 
or, if so, overthrown in the courts. 





An interesting case on the subject of usury was decided in the 
Court of Errors and Appeals in the case of State v. Martin. The 
defendant was formerly manager of the Loan Company of Trenton, 
prominently located at 18 East State street. He was convicted in 
the Mercer County Court of keeping a disorderly house, and was fined 
$1,000 by Judge Rellstab. The case was appealed to the Supreme 
Court, and then to the Court of Errors. In both the lower courts it 
was argued that the habitual taking of usurious interests for loans 
could not make a place a disorderly house, but the Court of Errors 
held, following the views of both lower courts, that “it must be 
accepted that any place in which illegal practices are habitually car- 
ried on is a disorderly house.” In reply to the next contention of 
counsel that the act against usury does not impose any penalty for 
the crime, the Court of Errors says: “The statement that the statute 
does not impose any penalty upon a person who takes usury is not 
accurate; for the second section of the act deprives him of the power 
to enforce the payment of any interest on his loan, and entitles the 
borrower to have the amount of the usury deducted from the principal 
of the loan in case usury has been paid. Nor do we think the sug- 
gestion sound,” continues the court, “that the taking of usury is not 
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lawful because the statute does not prohibit the borrower from paying 
it. If it is, then the sale of liquor without a license is not unlawful, 
although prohibited by statute, for there is nothing in the statute 
which imposes any penalty on a person who purchases liquor from 
an unlicensed vender, or which forbids any one from so purchasing. 
The gaming act, also, although it prohibits gambling, imposes no 
penalty on the loser. We conclude, therefore, that a person who 
maintains a place of business in which the law against usury is 
habitually violated is guilty of the offense charged in the indictment 
now before us.” 





A good deal of attention has been given in the newspapers of 
the suit of Gould v. Gould, in which Mrs. Howard Gould asked for a 
separation from her husband, he having refused to live with her, and 
petitioned for $250,000 a year for her support. During the pendency 
of the divorce suit, Mr. Gould had voluntarily allowed his wife 
$25,000 a year for support. This was subsequently raised somewhat, 
and it is stated that he offered to make it $50,000 provided she would 
relinquish her suit. When her case came to be heard, the defense 
made was that she was grossly extravagant, intemperate, abuseful, 
etc., but, after hearing the evidence for many days, Judge Dowling 
decided in favor of a separation, and that she should receive $36,000 
per annum, or about $100 per day. In a former.hearing of the case 
the New York Supreme Court (114 N. Y. Supp. 331) remarked that 
no rule had been adopted by the court entitling a wife to one-third 
of her husband’s income irrespective of that income’s relation to 
reasonable expenditures by the person who possesses it. In the 
case of an income which is many times excessive of all reasonable 
needs, the principles of apportionment for the wife’s support, which 
have been applied in casces of ordinary living incomes, have no real 
cogency. We have omitted to state that the income of Mr. Gould 
was shown to be about $750,000 annually, so that his wife’s applica- 
tion was really for one-third of his income. 





It is singular that Uncle Sam could have been defrauded out of 
more than a million dollars by short-weighing on docks in New York 
City, when raw sugar went through the hands of the customs officers 
before getting into the refinery of the American Sugar Refining 
Company. The particulars have been now quite thoroughly pub- 
lished, although for a long time they were carefully kept out of the 
columns of the New York newspapers. It seems that employees of 
the company managed the short-weighing of the bags of raw sugar 
as they were unloaded from the vessels by the simple device of a 
spring, slipped through a hole in a stable, upright post of the scale 
frame, and pressing on the toggle joint of the scale itself. There 
are seventeen of these scales enclosed in houses where sit a govern- 
ment weigher at one end of a scale and a sugar company checker at 
the other end where he can easily handle the spring used in short- 
weighing. A pressure of one ounce at this point means a loss of 
forty-eight ounces on the platform where the bags of sugar are de- 
posited for weighing. Besides the short-weighing for the govern- 
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ment account, the sugar is weighed again at another point by large 
steelyards to ascertain the purchase weight by which payment is made 
to the shipper. Two sets of pink books were used, in one of which 
the purchase weight is recorded and in the other the government 
weight. These books were pasted back to back for reference, so 
that the difference is shown between the weight on which duty was 
paid and the amount for which the company paid the seller. It was 
alleged that by these methods the Government was defrauded out 
of at least $1,250,000, and perhaps more. The Government won its 
case for the recovery of its claim, and the American Sugar Refining 
Company promptly paid over the amount, together with the fine 
imposed. 





Can a presiding officer of a legislative body refuse to certify a 
bill that had passed the House, on the ground that it disagreed with 
the propriety of it? Certainly not, and yet this was done recently in 
Illinois, where a Senate bill creating the position of fire marshal 
passed the House of Representatives. The Speaker, however, first 
actually signed the bill, but wrote upon the back of it: “This bill 
passed the House under a misapprehension on the part of many 
members as to its contents. This bill, in effect, repeals Magna 
Charta. It provides for the absolute confiscation of property, and in 
establishing secret hearings re-enacts the Spanish inquisition, and I 
therefore refuse to certify this as a bill.” The matter being brought 
to the attention of the Attorney-General, he gave it as his opinion 
that, notwithstanding the fact that Mr. Shurtleff said “he refused” to 
certify the bill, he nevertheless had done so in stating that it had 
passed the House and by signing it. 





The farmers in this state, who are being prosecuted for selling 
milk below the recognized standard, will not receive much comfort 
from the case of People v. Bosch, 114 N. Y. Supp. 65, where the New 
York Supreme Court decided that, if the milk sold came within the 
provision of the Agricultural Law that expresses the necessary quan- 
tity of milk solids to relieve milk of the stigma of adulteration, the 
mere fact that it was sold in precisely the same form as it was drawn 
from the cow is no defense. Practically, therefore, it holds that a 
cow may give adulterated milk. 





While local option is making no evident progress in New Jersey, 
it, and also strictly prohibitory laws, seems to be moving forward 
in other states. In Massachusetts there are now 281 dry and 73 wet 
towns and cities. One of these dry cities is Worcester, said to be 
“the largest dry city in the country.” We have seen a summarized 
statement of criminal statistics for Worcester for its last year of 
license, and for its first year of non-license, expiring May 1 last, 
which shows that the arrests for drunkenness were in the first named 
year 3,924, and in the year just ended 1,843; and the statistics of 
arrest for assault and battery, larceny, non-support, disturbing the 
peace, etc., were cut down to one-half or one-third. Connecticut has 
increased its dry section under its local option law about 3,000 square 
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miles. In Michigan, about a score of counties were carried for pro- 
hibition. In Tennessee, a prohibitory law was passed over the Gov- 
ernor’s veto, and an act will also go into effect next January prohibit- 
ing the manufacture of liquor in that state. North Carolina became 
a prohibition state on the first of last January. In Kentucky, out of 
119 counties, 96 are dry counties. Something like 60 counties in 
Indiana have voted dry under the operation of the local option law, 
and a similar number in Ohio. Local option laws have been passed 
this year by the states of Washington and Idaho. The Legislature 
of Utah also passed a similar bill, but it was vetoed by the Governor 
at the close of the session. The Alaska-Yukon Pacific Exposition 
has absolutely prohibited the sale of liquors on its grounds. 





In 1908 the Legislature of Illinois enacted a primary election law 
which provided that “No person shall vote at a primary unless he 
shall be a legally qualified voter, under the general election laws of 
this state, and unless he declares his party affiliation, as required by 
this act, and in all cases where registration is required as a condition 
precedent to voting at regular elections only registered voters shall 
be entitled to vote at such primary.’ There were some qualifications, 
and other provisions, but the extract given and the comments of the 
court in construing the law shows that there was no provision in the 
primary election law for registration, although there was an “inter- 
mediate registration” between October, 1906, when the last general 
registration was had, and the time of the primary election in August, 
1908. This last registration, then, was four months prior to the 
primary election. The act came up for review in People v. Strass- 
heim, and the Supreme Court of Illinois filed a long opinion on June 
16th last. In stating the facts the court declared that “persons not 
possessing the constitutional qualifications of voters at the April 
election next succeeding the March registration could not be regis- 
tered as qualified voters. No other opportunity was afforded such 
persons by law to register as qualified voters until the general regis- 
tration in October, which was after the primary election. It is very 
evident that many persons not possessing the qualifications necessary 
to entitle them to vote at the April election, and who were therefore 
not entitled to be registered as qualified voters at the registration 
preceding said April election, may have become qualified voters for 
the primary election in August, but not being registered they would 
not be entitled to vote.” The decision in the case was that the effect 
of Section 44 of the Primary Election Law of 1908 is to disfranchise 
electors possessing all the constitutional qualifications of voters, who 
through no fault of their own, but because the law afforded them no 
opportunity, were not registered as qualified voters at the primary 
election, and it is therefore unconstitutional. The court also held 
that the entire primary act is unconstitutional, because with Section 
44, and also Section 11, both of which were declared unconstitutional, 
eliminated, the act was not a complete act, for the purposes of which 
it was intended. 
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TRUSTS. 


In Roman and English law alike that legal relation between two 
or more persons implied in the word trust was of comparatively late 
growth. The trust of English law is probably based upon a com- 
bination of the Roman conceptions of usus and fideicommissum. To 
usus is perhaps due the name, as well as the idea, of that right over 
property co-ordinate with the right of the nominal owner, possessed 
by the person having the use. To fideicommissum appears to be due 
the name, as well as the idea, of that confidence reposed in another, 
which is the essence of the modern trust. 

A trust in English law is defined by Mr. Lewin, adopting Coke’s 
definition of a use, as “a confidence reposed in some other, not issu- 
ing out of the land, but as a thing collateral; annexed in privity to 
the estate of the land, and to the person touching the land, for which 
cestut que trust has no remedy but by subpoena in Chancery.” The 
term trust or trust estate is also used to denote the beneficial interest 
of the cestui que trust. The term trustee is not used, as it is in Scot- 
land, to denote the creator of the trust. A trust has some features 
in common with contract; but the great difference between them is 
that a contract can only be enforced by a party or one in the position 
of a party to it, while a trust can be, and generally is, enforced by 
one not a party to its creation. It has more resemblance to 
fideicommissum. But the latter could only be created by a testa- 
mentary instrument, while a trust can be created either by will or 
inter vivos; nor was there any trace in Roman law of that permanent 
legal relation which is suggested by the position of trustee and cestut 
que trust. The heir, too, in Roman law was entitled, from 70 A. D. 
to the reign of Justinian, to one-fourth of a _ hereditas _fideicommissaria 
as against the beneficiary, while the very essence of the trust is its 
gratuitous character. Trusts may be divided in more than one way, 
according to the ground taken as the basis of division. One division, 
and perhaps the oldest, as it rests on the authority of Bacon, is into 
simple and special, the first being where the trust is simply vested 
in a trustee and the nature of the trust left to construction of law, 
the second where there is an act to be performed by the trustee. An- 
other division is into lawful and unlawful, and corresponds to Bacon’s 
division into intense or confidences and frauds, covins or collusions. 
A third division is into public and private, the former being synony- 
mous with charitable trusts. A division often adopted in modern 
text books is into express, implied and constructive. An express 
trust is determined by the person creating it. It may be either 
executed or executory, the former where the limitations of the equita- 
ble interest are complete and final, the latter where such limitations 
are intended to serve merely as minutes for perfecting the settlement 
at some future period, as in the case of marriage articles drawn up 
as a basis of marriage settlement to be in conformity with them. An 
implied trust is founded upon the intention of the person creating it; 
examples of it are a resulting trust, a precatory trust, and the trust 
held by the vendor on behalf of the purchaser of an estate after con- 
tract and before conveyance. In this case the vendor is sometimes 
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called a trustee sub modo and the purchaser a cestut que trust sub 
modo. <A constructive trust is judicially created from a consideration 
of a person’s conduct in order to satisfy the demands of justice, with- 
out reference to intention. The distinction between an implied and 
a constructive trust is not always very consistently maintained. 
Thus the position of a vendor toward a purchaser after contract is 
sometimes called a constructive trust. The present law governing 
trusts rests upon the doctrines of equity as altered by legislation. 
Its great importance has led to its becoming one of the most highly 
developed departments of equity. The devolution of successive in- 
terests in wills and settlements is almost wholly attained by means 
of trusts. 


WHO MAY BE A TRUSTEE OR cestui que trust. 


The modern trust is considerably more extensive in its operation 
than the ancient use. There are certain persons who for obvious 
reasons, even if not legally disqualified, ought not to be appointed 
trustees. Such are infants, lunatics, persons domiciled abroad, felons, 
bankrupts, and _ cestuis que trustent. The appointment of any such 
person, or the falling of any existing trustee into such a position, is 
generally ground for application to the court for appointment of new 
trustee in his place. Any one may be a cestut que trust except a cor- 
poration aggregate; which cannot be a cestui que trust of real estate 
without a license from the crown. 


CREATION AND EXTINCTION OF THE TRUST. 


A trust may be created either by act of a party or by operation 
of law. Where a trust is created by act of a party, the creation at 
common law need not be in writing. The Statute of Frauds altered 
the common law by enacting that all declarations or creations of 
trusts or confidences of any lands, tenements, or hereditaments shall 
be manifested and proved by some writing, signed by the party who 
is by law enabled to declare such a trust, or by his last will in writing, 
or else they shall be utterly void and of none effect. Trusts arising 
or resulting by implication or construction of law are excepted, and 
it has been held that the statute applies only to real estate and chattels 
real, so that a trust of personal chattels may still be declared by parol. 
The declaration of a trust by the crown must be by letters patent. 
Trusts created by will must conform to the requirements of the Wills 
Act. Except in the case of charitable trusts, the cestui que trusts 
must be a definite person. An unlawful trust is one which contravenes 
the policy of the law in any respect. Examples of such trusts are 
trusts for a corporation without license, for a perpetuity, and for 
purposes subversive of morality, such as trusts for illegitimate chil- 
dren to be hereafter born. Superstitious uses also fall under this 
head. There are also certain trusts which are avoided by statute 
under particular circumstances, such as settlements in fraud of cred- 
itors. The law cannot be evaded by attempting to constitute a secret 
trust for an unlawful purpose. If an estate be devised by words 
prima facie carrying the beneficial interest, with an understanding 
that the devisee will hold the estate in trust for such a purpose, he 
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may be compelled to answer as to the secret trust, and on acknowl- 
edgment or proof of it there will be a resulting trust to the heir-at- 
law. The rules of equity in charitable trusts are less strict than 
those adopted in private trusts. Charitable trusts must be lawful, 
e. g., they must not contravene the Statutes of Mortmain; but a wider 
latitude of construction is allowed in order to carry out the intentions 
of the founder, and they will not be allowed to fail for want or uncer- 
tainty of objects to be benefited. The court, applying the doctrine 
of cypres, will, on failure of the original ground of the charity, apply 
the funds as nearly as posible in the same manner. On this principle, 
gifts originally made for purely charitable purposes ‘have been ex- 
tended to educational purposes. Further, trustees of a charity may 
act by a majority, but ordinary trustees cannot by the act of a ma- 
jority (unless specially empowered so to do) bind a dissenting minor- 
ity or the trust property. A trust estate is subject, as far as possible, 
to the rules of law applicable to a legal estate of a corresponding 
nature, in pursuance of the maxim, “Equity follows the law.” Thus 
trust property is assets for payment of debts, may be taken in execu- 
tion, passes to creditors in bankruptcy, and is subject to dower and 
curtesy, to the rules against perpetuities, and to the Statutes of Limi- 
tations. This assimilation of the legal and equitable estates has been 
produced partly by judicial decisions, partly by legislation. A trust 
is extinguished, as it is created, either by act of a party or by operation 
of law. An example of the former mode of extinction is a release by 
deed, the general means of discharge of a trustee when the purposes 
of the trust have been accomplished. Extinction by operation of law 
takes place when there is a failure of the objects of the trust: e. g., 
if the cestui que trust die intestate without heirs or next of kin, the 
trustee retains the property discharged of the trust if it be real estate, 
if it be personalty, it falls to the crown. Equitable interests in real 
estate abroad are, as a rule, subject to the lex loci ret sitae, and a 
court has no jurisdiction to enforce a trust or settle a scheme for the 
administration of a charity in a foreign country. 


RIGHTS AND DUTIES OF THE TRUSTEE. 


The principal general properties of the office of trustee, as given 
by Mr. Lewin, are these: (1) A trustee having once accepted the 
trust cannot afterward renounce. (2) He cannot delegate it. (3) 
In the case of co-trustees the office must be exercised by all the trus- 
tees jointly. (4) On the death of one trustee there is survivorship ; 
that is, the trust will pass to the survivor or survivors. (5) One trus- 
tee shall not be liable for the acts of his co-trustee. (6) A trustee 
shall derive no personal benefit from the trusteeship. 


RIGHTS AND DUTIES OF THE cestui que trust. 


These may be to a great extent deduced from what has been 
already said as to the correlative duties and rights of the trustee. 
The cestui que trust has a general right to the due management of 
the trust property, to proper accounts, and to enjoyment of the profits. 
He can, as a rule, only act with the concurrence of the trustee, unless 
he seeks a remedy against the trustee himself. Thus the trustee 
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must be a party to an action brought in respect of the trust estate, 
and must join in presenting a petition in bankruptcy on account of a 
debt duz to the estate, but the cestui que trust on giving indemnity 
can require the trustee to lend his name as a party. He may also 
require the trustee to execute conveyances of the legal estate according 
to his directions. Trust property, if parted with by the trustee in 
fraud of the trust, may be followed by the cestua que trust, even into 
the hands of a purchaser for value with notice of the trust. The 
cestut que trust may lose his rights by fraud, by laches, and by con- 
currence or acquiescence in a breach of trust. 
WILLIAM ABEL GRETZINGER. 

Philadelphia, July, 1909. 


PLEDGES TO BE FULFILLED. 





{NOTE BY EDITOR.—An address concerning state affairs given by Governor Fort, May 27th, ata 

litical meeting in Newark, held under the auspices of the Essex County Republiean League For 

imited Franchises and Equal Taxation, created more or less newspaper comment at the time and 
since. As itso largely concerns legislatures and law-making we present it herewith in’ full.] 


The state is facing several important problems. Political parties 
are at the crucial point in their relations to the people. The inde- 
pendent element control the elections, and principles count for more 
now than ever before in this state. The Republican party is fortunate 
in that the people have no confidence in the Democracy, and hence 
even with our faults they are not likely, from choice, to go to the 
Democracy. Under present Democratic leadership there is no dispo- 
sition to trust the state to such hands. One experience with such an 
House of Assembly as that of 1907 is sufficient for the people, even 
when they are not quite satisfied with us. 

The curse of modern political conditions is political bossism. We 
must have parties and we must have leadership, but neither of these 
necessary things require that we shall have individual domination to 
the overthrow of popular rights. Organizations also must exist to 
carry on party government successfully. No one is more strongly in 
favor of organized political movements than I. But there is a wrong 
impression abroad as to the duty of what we call political organiza- 
tions. They are simply to manage the campaign, not to control the 
representatives elected by the people. Men elected to the Legislature 
should be competent to act upon legislation that is demanded by the 
people without being constantly told what they should or must do. 
For my part, | am convinced that if they were left to legislate as 
their judgment and conscience dictated there would be no difficulty 
about the passage of measures which the people demand. 

The thing to be most criticized at Trenton, in our time, is the 
dictation by men who control the organizations in the counties and 
seem to think they have a right to demand of the representatives that 
they shall only enact such legislation as they approve. This would 
not be so bad if it were not for the fact that many of these local leaders 
seem never to favor any measures that certain interests oppose. 

The evil of the present system is in the support by these leaders 
of self-interests only. The question is never asked by these men, Is 
this or that measure for the benefit of the state, but rather does this 
or that corporate interest favor or oppose it. 
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The Republican party came into existence in response to high 
political ideals. The politics of Abraham Lincoln were not of a per- 
sonal nature. He strove only for principles and for the public weal. 

Some of us have old-fashioned ideas as.to what a political com- 
mittee is for. We still think that it has no further function than to 
conduct the campaign for the election of the candidates of the party, 
as selected by the people, and, when the election is over, to rest 
from its labors until called into activity by another campaign. We 
have no idea that such a committee, or, more objectionable still, its 
chairman, is to tell the representatives of the people what they are 
to do or how they shall vote after they are elected. 

Just here lies the difference between the line of leadership and 
political bossism. 

We are hearing these days criticism whenever any one suggests 
any right in a representative to think for himself. This naturally 
leads to the question, What is it to be politically regular? The defini- 
tion of regulars in politics, it seems to me, must be “Members of a 
party who adhere to and support the platform adopted for the party 
by the body having the right to speak for it.” He who opposes the 
principles thus declared for must be irregular. He surely is not a 
good party man. Let us bring this test to the conditions as we find 
them in our state. 

During the campaign for governor in 1907, which, as you know, 
resulted successfully, the Republican candidate for governor, and every 
advocate of his election, promised the people of the state if they 
would give the Republican party power that these several matters for 
which the party was pledged by its platform would be enacted into 
law. 

But two of these things have been so enacted, and both of these 
were opposed, openly and vigorously, by practically all the men calling 
themselves leaders of the party in the state. They have camped on 
the trail of the legislators and entered upon the very floor of the 
General Assembly to prevail upon legislators to vote against all of 
these suggested matters. 

We have passed the civil service law and extended the primary 
election law to county committees only, through the defeat of these 
gentlemen and by the aid of a few of the patriotic Democrats in the 
Legislature, who think more of the rights of the people than they 
do of party. Were these gentlemen regular when they approved these 
things, or were those regular who advocated them? Let the people 
decide. 

There is no future for any party that does not keep its promises. 
Bad faith spells defeat with the people. In our day the people are 
watching their representatives more closely than formerly. They are 
not deceived. They know whether the effort to keep the party pledges 
is an honest one or a mere subterfuge. 

The position which the Governor has taken since his election has 
simply been to support the Republican platform upon which he was 
elected and to keep faith with the people in all the pledges which he 


made. 
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None of the views in the platform were more advanced than the 
views which I held at the time of my nomination, and no one was 
deceived who sat in that convention as to my views, because Mr. 
Mott, who made the speech in nominating me in that convention, 
made the following statements before the nomination was made: 

“Those who know him personally know that he holds advanced 
ground on all the questions in which the people are to-day most in- 
terested. He stands for the direct primary. He stands for the ex- 
pression of the popular will on the choice for United States senator. 
He stands for an adequate and efficient public utilities law. He stands 
for the equal taxation of all kinds and classes of property. He stands 
for civil service reform, and he will not stand for the lowering of our 
moral standards.” 

That speech was made with my full knowledge of the quoted 
clause being in it, and it was done so that no one should be deceived 
as to the views which the candidate whom Mr. Mott nominated held; 
and, for myself, I am stronger for the things which Mr. Mott men- 
tioned to-day than I was at the time he made the declaration. 

The things remaining to be done, pledged to the people of this 
state in the platform of 1907, must be fulfilled. President Taft de- 
clared in his speech at the Ohio Society that a party which did not 
keep its pledges deserved defeat. With this sentiment I am in hearty 
accord. It is just as dishonest not to keep faith with the people in 
politics as it is in business. Every man who is a candidate for the 
Legislature in the coming year should be required to declare whether 
he will or will not support and aid in the enactment of the bill for the 
establishment of the public utility commission in the state. Those 
who have not supported such a bill, and have heretofore voted against 
it, should have their cases brought to the attention of the people, and 
the people should be asked not to return them to the Legislature. 

When our party declares that it is in favor of an effective and 
authoritative board for the regulation of public utilities, it means 
what it says, and he who opposes it is not a friend of the party but 
is its enemy. It was frequently heard said at Trenton, during the 
legislative session, that no one was there advocating a public utilities 
bill. Why should people come to Trenton to advocate such a bill? 
If the party promises to enact it, it would be a reflection upon the 
party if any one should come to Trenton suggesting that we keep 
our promises. 

Has it come to this, that it is necessary for the people to follow 
up the promises of the party in order to secure their fulfilment? Are 
not their representatives to do this for them, and to resist the im- 
portunity of the special interests which oppose them? There are no 
others opposed to a public utility bill except those who are specially 
interested against having it enacted. In my belief, it is absolutely 
essential to the welfare of the people of the state that a reasonable 
public utilities bill should be enacted into law, and I also firmly be- 
lieve that nothing could happen to the interests which are now oppos- 
ing it which would be more beneficial in its result than such a bill, 
which would assure the people of reasonable regulation and control 
from all standpoints. The demand of the hour is a public utilities bill. 
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Jury reform is still unenacted, though promised, and it surely is 
greatly needed. 

The direct primary is demanded by the people of the state. It 
means the extension of popular government. It has always been im- 
possible for me to understand why any one should oppose a direct 
primary for nominations. It is republican, it is democratic, it is 
right. To be against it is to be against all these. Nothing but per- 
sonal interest and the hope of holding power by individuals can 
possibly animate those who oppose a direct primary. The people rule 
in government, and the majority of them should rule in the party. 

The man who is afraid to come before the people for nomination 
should never be nominated by anybody. The people in our time 
are demanding the right to know for what a man stands before they 
elect him, rather than finding out to their sorrow for what he stands 
afterward. 

Those of us who have been in favor of these things have been 
trying to accomplish them, but it is impossible, apparently, to pass 
these laws unless the people take more interest in matters relating to 
themselves. I am now appealing to the people of the state to aid in 
the enactment of this legislation and insist upon it, if they believe in 
it, that their representatives shall support it. 

The other remaining thing is the taxation of franchises. The de- 
cision of the Supreme court a few days ago has somewhat opened 
anew the problem of railway taxation. That question can never be 
settled until settled right. The Legislature of 1905 and 1906, pro- 
viding for the method of the taxation of railway property, was as near 
right as any method of state taxation can be without a fixed arbitrary 
rate. And, but for the maximum tax rate act, even that method 
would be almost as good as the fixing of an arbitrary rate. 

There are two laws on the statute books which, incidentally, and, 
as I think, intentionally, affect the taxation of railway property to 
the prejudice of the state. These acts are the maximum tax rate act 
and the county boards of taxation. Both of these laws, in my judg- 
ment, should be repealed. 

Experience has so strengthened my view upon this subject that 
it is now a settled conviction. Why were these laws passed? Who 
asked for them? Did any city, county or state party platform ever 
suggest them? There is only one rational view of their coming into 
being. They would result in reducing the taxes on railway property 
under the acts of 1905 and 1906. They have certainly done so. 

The average rate of taxation in this state prior to the enormous 
increase of values upon private property by the county tax boards was 
over 2 per cent., probably 2.25. If a rate of 2 per cent. had been 
imposed on the $200,000,000 of first-class railway property in 1907 and 
1908, we should have had over $600,000 of revenue in excess of that 
we did receive for the state to disburse to the public schools. 

Under our Constitution, and the decision of our highest court, 
neither the valuation of private property nor the tax rate upon it has 
any bearing upon the assessment of quasi-public property set apart 
in a constitutional class by itself for taxation. If by just taxation of 
railway property, legally classified, the state could secure sufficient 
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revenue to run its government and hav¢ enough left over to give the 
municipalities sufficient for their needs, it would be lawful to do so, 
even if private property were not taxed at all. 

Property constitutionally classified for taxation may be taxed in 
its own class without regard to other property in other classes. So 
long as all railway property of all the various companies is taxed 
alike, it cannot complain, because the property of citizens in some 
other class is taxed at a different rate, or even is not taxed at all. If 
that is not good law, then our present system of taxing railway prop- 
erty is illegal, and no one claims that, for our highest courts have 
over and over again affirmed otherwise. 

Then why are the county tax boards organized? Do you say to 
equalize values between the different properties of individuals? If so, 
well. But equalization did not require that all property be increased 
to almost double its former assessed value. If the maximum tax rate 
law had not been passed, does any one believe that county boards of 
taxation would have raised the valuation of all the property in the 
state? 

That act was passed in order that it would be necessary for the 
cities and towns to increase property values to get the necessary 
revenue to run them. 

Let us get back to the place where each municipality fixes its 
own rate for taxes. Let us have a board with power to equalize taxes 
between individuals and municipalities; but let the tax rate work 
automatically, without any fixed law making a rate which cannot be 
exceeded. 

I am not saying this because | wish to tax the railroads at an 
unfair increased rate, or in any way through an excessive value being 
placed upon them. We now have a revaluation commission at work. It 
will do its duty, no doubt. Railroad and private property must each 
stand on its own merits; the one being in no way coupled up with 
the other, or being taxed with any relation to the other. The law 
does not require that they shall be and public policy requires that 
they shall not. Let the maximum tax rate act be repealed, and the 
tax rate for state purposes be adjusted at the average rate of taxation 
under normal conditions for fixing the rate in each municipality. 

I have not been a factional governor, and do not intend to be. 
More than that, I have tried not to be a partisan governor. My nomi- 
nation came, I suppose, from the “regulars,” supplemented by the 
Hudson county end of the “new idea” movement. My election came 
from a united party and quite a large number of Democrats. Up to 
this time my purpose has been to try to give the state a clean, honest 
administration, and to recommend such legislation as would promote 
the welfare of the whole people, irrespective of party. It has not 
been easy to do this in the face of some existing conditions. It is 
not so easy as you would think to secure measures and policies 
that are solely for the public good. For the help the gentlemen you 
honor tonight have given me, | am thankful. It is but simple truth 
to say that they have been loyal to the people against all special 
interests, 
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No governor or other public official can succeed without absolute 
reliance upon the people, and there must be a confidence between the 
official and the people, and belief in one another. For myself, I here 
and now pledge anew to the people of this state my fealty to them, 
irrespective of individuals or political factions or present considera- 
tions; promise them that one thing shall animate the remaining time 
of my administration, namely, what is for the best interest of the 
people of the state. 





o 


FISH AND GAME LAWS5S, 1909. 


The Board of Fish and Game Commissioners of New Jersey find 
it necessary to issue annually a synopsis of the changes in the state 
laws concerning fishing and hunting, etc., because the Legislature is 
constantly making changes in them. Many of our readers are inter- 
ested in these laws, and we quote from a late circular of the com- 
missioners a statement of how the legislative acts now stand: 


RESIDENT HUNTING LICENSES, 


No citizen of this state is entitled to hunt any of the game birds, 
wild animals or fowls protected by law without first procuring a 
license so to do, and then only during the respective periods and 
places when and where hunting is lawful. The word “citizen” shall 
be construed to mean any person, male or female, who has resided or 
shall reside bona-fide in this state for a period of one year immediately 
preceding the application for a license. The law provides that the 
occupant of any farm in this state and the immediate members of the 
family of said occupant residing on said farm shall have the right 
without said license to hunt on said farm, when hunting thereon 
is lawful. The words “members of the family of said occupant,” 
however, shall not be taken to include any employee or tenant of 
said occupant. Said license shall be procured from any county, city, 
borough, town, township or village clerk, to be furnished to said 
respective clerks by the Board of Fish and Game Commissioners 
through the county clerk. All licenses expire December 31. Every 
applicant for a license shall prove to the satisfaction of the clerk 
that he is a citizen of this state within the meaning of the act. The 
license must be exhibited by the licensee on demand of any person, 
is not transferable, and gives no right to trespass. Penalty for vio- 
lations, $20. The law is effective after July 4, 1909. ‘Cost of license, 
$1; clerk’s fee, 15 cents extra. 


DEER. 


It is unlawful to take any doe or fawn. It is unlawful in hunting 
for deer to use or carry a rifle of any kind or description, or any fire- 
arm of a smaller calibre than twelve gauge, or to load any shotgun 
with missile larger than buckshot. Deer may only be hunted by 
daylight, and it is unlawful to hunt deer with dogs. Penalty, $100 
to $500. 

[Season for killing deer, each Wednesday in the month of No- 
vember. Only one deer can be taken by a person in each year.] 
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RABBITS. 


Season for killing rabbits in all parts of the state, November 15th 
to December 31st, inclusive. 


INFORMATION CONCERNING HUNTING LICENSES. 


Minors: There is no prohibition against granting a license to a 
minor; nor is there any prohibition against his hunting in a lawful 
manner. 

Aliens: When a man believed to be an alien applies for a Resi- 
dent hunting license, he should be made to show his naturalization 
papers, or produce other proofs to show that he is entitled to a Resi- 
dent hunting license; and the clerk should refuse to issue a Resident 
license if he is not thoroughly satisfied that the applicant is entitled 
to take out such a license. He must have taken out his full naturali- 
zation papers before he is entitled to a Resident hunting license. 
Residence in the state does not entitle a foreigner to take out a Resi- 
dent hunting license, any more than it entitles him to vote. 

Unnaturalizd, Foreign-Born Residents: Unnaturalized, foreign- 
born residents are not permitted to hunt without a license. To obtain 
such license the applicant should fill out a blank application to be 
furnished by the Board of Fish and Game Commissioners of the state 
on the application of any clerk of any county, city, town or township, 
or other municipality. The cost for said license is $10, together 
with a fee of 50 cents to the clerk. On receipt of an application blank 
properly filled out, a blank license will be forwarded by the Board 
of Fish and Game Commissioners to the clerk. The clerk issuing the 
license shall send the state’s fee of $10 to Honorable Daniel S. Voor- 
hees, State Treasurer, Trenton, N, J. 

Non-Residents: Non-residents are not permitted to hunt without 
a license. The fact that an applicant owns property in this state, or 
that he has a summer residence in the state, does not entitle him to 
take out a Resident hunting license, if he has not lived in the state 
one year preceding the application for a license. Only county clerks 
are authorized to issue licenses to non-residents. Cost, $10.50. 
County clerks will furnish the application blank for a Non-Resident 
license. Ones’ fixed permanent abode determines his residence. 

Lost Licenses: When a hunting license has been lost a duplicate 
or certificate cannot be issued. A new license must be obtained at 
the original cost. 

Spoiled Licenses: When a Resident license has accidentally been 
spoiled at the time of making it out, in order to obtain credit for the 
same it must be attached to the report of the month of issue, and for- 
warded with the regular returns through the county clerk to the 
State Treasurer. No explanation can be accepted if unaccompanied 
by the damaged license. Licenses represent cash. For each license 
issued the clerk must return either the license itself at the proper time, 
or its face value. A license which has once been issued to a hunter 
cannot be returned as a spoiled license, neither can a spoiled license 
be returned at a later date than the first Tuesday of each month fol- 
lowing the month of issuance. 
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PITHY EXPRESSIONS BY SIR EDWARD COKE, 


Sir Edward Coke, who was Lord Chief Justice of England in the 
time of Queen Elizabeth and Shakespeare, was a lawyer of prodigious 
learning and an upright judge. His “institutes” and “reports” are 
well known to have “summed up the legal learning of his time.” His 
writings have in them pith, humor, and quaintness. From a recent 
excellent article upon his writings in the Yale Law Journal for May 
we find a number of those brief sentences of his which well show the 
quality of his mind, many of which are often quoted when the one 
who quotes them does not know their origin. We reproduce a few 
of these below: 

“The general custom of the realm is the common law.” 

“Questions (are) like spirits which may be raised with much ease 
but vanquished with much difficulty.” 

“Perpetuities were born under some unfortunate constellation.” 

“All the sons of Adam must die.” 

“Tdleness is the mother of all vice and wickedness.” 

“One ought not to have so delicate a nose that he cannot bear 
the smell of a hog.” 


“The common law is an old, true and faithful servant to this com- 
monwealth.” 

“T am not afraid of gnats that can prick and cannot hurt, nor of 
drones that keep a-buzzing and would but cannot sing.” 

Of certain books he said: “They are like to apothecaries’ boxes 
whose titles promise remedies but the boxes themselves contain 
poison.” 

“To proceed farther were but to gild gold or to add a little drop 
to the great ocean.” 

A certain statute he says: “Is cousin German to another.” 

“It is the worst oppression that is done by color of justice.” 

“No man shall be examined upon secret thoughts of his heart or 
of his secret opinions. Thought is free.” 

“The Judges cannot create offenses nor do as Hanibal did to 
make his way over the Alps when he could find none.” 

“Ambition rideth without reins.” 

“Preventing justice is better than punishing justice.” 

“Truth is the mother of justice.” 

“A law worthy to be written in letters of gold, but more worthy 
to be put in due execution.” 

“It is good chance to obtaine, but great wisdome to keep.” 

“They that buy will sell.” 

“The house of every man is his castle and fortress.” 

“No man ought to be condemned without answer.” 

“Peace is the mother of plenty, and plenty the nurse of suits.” 

“Execution is the life of the law.” 

“The agreement of the parties cannot make that good which the 
law maketh void.” 


“Justice is the daughter of the law, for the law bringeth her 
forth.” 
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“A right cannot die: trodden down it may be, but never trodden 
out.” 

“Nothing that is contrary to reason is consonant to law.” 

“Corporations have no souls.” 





DAMAGE CAUSED BY SKIDDING. 


Motor vehicles having, in popular language, come to stay, it con- 
cerns the whole community to have the question of their owner’s 
responsibility for skidding definitely settled. Yet the difference of 
judicial opinion revealed in the progress of Wing v. The London 
General Omnibus Company from the County Court to the Court 
‘of Appeals is so pronounced that only a decision of the House of 
Lords can effect this result. The jury found that the plaintiff, a 
passenger on the defendants’ omnibus, was injured in consequence of 
a collision between it and an electric light standard, caused by the 
defendants’ negligence in sending on to a greasy road a motor-omnibus 
which was liable to become uncontrollable, and did in fact become so. 
The County court judge nevertheless entered judgment for the de- 
fendants; a Division court reversed this, but the Court of Ap- 
peal restored the original judgment last week by a majority. There 
is a concensus of expert opinion that neither careful driving nor any 
mechanical contrivance which has hitherto been devised will avail to 
prevent skidding when the roads become greasy; and this, coupled 
with the fact that motor-omnibuses have been running in London 
for many years, seemed to Lord Justice Vaughan Williams a suff- 
cient reason for holding that there was no evidence either of negli- 
gence or of a nuisance. Yet, considering that on most days motor- 
omnibuses can be driven without the risk of skidding, such an in- 
ference from the fact that their use has not been prohibited does not 
seem to us a satisfactory one. Lord Justice Buckley declined to make 
it, and held that when a vehicle which usually confines itself to the 
roadway mounts the pavement without any fault on the driver’s part, 
there is evidence of negligence in allowing it to run at all. It cannot be 
expected that motor traffic in the metropolis will be entirely stopped 
whenever the streets become wet—the inconvenience to the public 
would be too great. Yet it is just that the owner of a motor vehicle 
who puts it on a greasy road for his own purposes should be respon- 
sible for the effects of its inherent vice, whether under the law of 
negligence or of nuisance, or by some extension of the principle laid 
down in Fletcher v. Rylands.— The London Law Journal. 





At a dinner of a local association held in Washington not long 
ago one of the speakers told of a farmer’s son in Illinois who con- 
ceived a desire to shine as a legal light. Accordingly he went up to 
Springfield, where he accepted employment at a small sum from a 
fairly well-known attorney. At the end of three days’ study he re- 
turned to the farm. “Well, Bill, how’d ye like the law?’ asked his 
father. “It ain’t what it’s cracked up to be,” responded Bill, gloomily. 
“I’m sorry I learned it.” 
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GREAT LAWYERS ARE PENNILESS DEFENDANTS. 


Judge Warren W. Foster is now presiding in Part I, general ses- 
sions, where all the criminals, rich and poor, that are caught within 
the confines of New York are first arraigned after indictment. Be- 
cause of the hard times in criminal circles at the present period few 
of the crooks caught nowadays have the necessary means to retain 
a lawyer, and ask the court to assign counsel to them. 

In olden days, Sam Feldman, Barney Mitnick and Captain Can- 
ton, “the poor man’s lawyers,” were always detailed to look out for 
the interest of the penniless crooks. Not so any more. Under the 
present reform methods instituted by Judge Foster, the poor crook 
is defended by learned and wealthy barristers with palatial offices in 
Wall street, lawyers who have grown rich from heavy retainers from 
corporations. Such men as Philip McCook, of 15 William street; 
Alfred C. Coxe, Jr., of 2 Rector street; Theron R. Strong, of 49 Wall 
street; George L. Lewis, of 42 Broadway, and numerous others can 
now be heard in the halls of the honorable and ancient court of gen- 
eral sessions making the walls ring with their eloquence in defense of 
the penniless crook, accused perhaps of the larceny of a tin pail to fill 
with beer. 

Thomas Thacher, the great corporation lawyer, of 62 Cedar 
street, whose fees are seldom less than $1,000 a day when he appears 
in court, was assigned by Judge Foster to conduct the defense of an 
unfortunate woman arrested for shoplifting. Herbert King Stockton 
was assigned to look out for the interests of a brace of young East 
Side toughs indicted for the larceny of 15 cents, in true highwayman 
style, from a farmer in Gansevoort market. Mr. Stockton invited 
several ragged friends of his new clients to visit him in his office, at 
96 Broadway, an office that is used daily for the meeting of wealthy 
directors of big corporations, 

Altogether, Judge Foster has assigned nearly a score of these 
wealthy corporation lawyers to defend penniless crooks. None of 
the lawyers assigned have refused the request, and they apparently 
take as much interest in their penniless clients as they do in the cases 
where they are paid $10,000 fees—New York World. 





SHALL THB COURT BE PERMITTED TO 8SMILE?P 


Modern judges very frequently neglect to maintain that stern 
decorum so characteristic of the early jurists in this country and in 
England. “As solemn as a judge” has grown into a maxim with the 
laity, who cannot adjust themselves to any other demeanor on the 
part of the judge on the bench. Even the bar is become saturated 
with this false notion of judicial gravity until even a smile, lighting 
up the features of the court, is cause for immediate objections. 

To show that our observations in the preceding paragraph are 
not at all exaggerated we call attention to the recent case of Bellamy 
v. State (Fla.), 47% So. Rep. 868. In this case, during the course of 
the trial, the defendant requested the court to have one Ananias God- 
win sworn and put under the rule, whereupon the court smiled, and 
the defendant’s counsel noted an exception to the smile and expres- 
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sion of the court. He was asked if he desired to note an exception 
to the expression of the court’s face, and answered: “Yes; to the 
smile and expression.”” Ananias was not tendered as a witness, nor 
did it appear what testimony it was expected to secure from him. 

To the everlasting relief of an over-bored judiciary, the Supreme 
Court of Florida has proclaimed its independence, and that of every 
trial judge, from that absurd idea that a bilious aspect is more be- 
coming to one who wears the ermine and that not the slightest quiver 
of a facial muscle disturb his foreboding demeanor. The court said 
in regard to the facts in the particular case: “It is impossible to place 
us in a position to intelligently consider the harmful effect, if any, this 
slight lapse from severe judicial decorum might possibly have pro- 
duced, should the witness have been thereafter before the jury. It 
is reasonably certain that, had the witness been presented to the jury, 
the biblical forbear of the name would speedily have been brought 
to the attention of any juror so ignorant as to be unaware of it, and 
that the smile was most natural, if not justifiable or excusable.”— 


Exchange. 





KINTZEL v. OLSEN. 
(N. J. Supreme Court, July 9, 1909.) 
Capias ad Satisfaciendum— Right of Clerk to Issue Without Order from Judge. 


Application for order for ca. sa. 
Mr. Leon Abbett for the motion. 
[ MEMORANDUM. | 


SWAYZE, J.: The plaintiff applied to the clerk to issue a 
capias ad satisfaciendum upon a judgment recovered in an action of 
tort, and the clerk being in some doubt as to his right to issue the 
writ without a judge’s order, this application was made to me. In 
view of the doubt that has thus arisen, it seems well to review the 
practice upon the subject. 

Under the English practice as it existed prior to our separation, 
a capias ad satisfaciendum issued in every case where a capias ad 
respondendum could issue. 1, Archbold’s Practice 303; 2, Tidd’s 
Practice 1025; 3, Blackstone 414. After the statute of 19 Henry VII, 
c. 9, a capias ad respondendum, says Blackstone, might be had upon 
almost every species of complaint. 3 Blackstone 281-282. The dis- 
tinction under the English practice was not between suits begun by 
summons and suits begun by capias ad respondendum, since substan- 
tially all could by means of the fictions described by Blackstone with 
his usual clearness, be begun by capias; the distinction was between 
bailable and non-bailable actions. In non-bailable actions which in- 
cluded most actions of tort, the capias was in effect a summons and 
by the act of 5 Geo. 11, c. 27, sec. 4, a notice ,was required to be en- 
dorsed notifying the defendant to appear. The form is given in 
Archbold’s Forms 273. 

It follows that since substantially all actions might be begun by 
capias and a ca. sa. was authorized in every such case, the latter 
writ ordinarily would issue as matter of course. 
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Our Practice Act of 1799 (Pat. 357, Sec. 18) enacted that the first 
process in personal actions where the plaintiff was not entitled to 
bail, should be a summons, and where he was entitled to bail, should 
be a capias. 

The former provision now appears in section 52 of the Practice 
Act of 1903. But this change was a change in nomenclature only, the 
effect of the old capias in a non-bailable action with the statutory 
notice was substantially the same as the writ called by our statute a 
summons. It continued to be the practice to issue a ca. sa. as a 
matter of course where it was issuable under the English practice. 
The changes subsequently made by statute and by the constitutional 
prohibition of imprisonment for debt, did not apply to actions of tort. 

Nor do I think that any change was introduced by section 56 of 
the Practice Act of 1903. That section seems to be an attempt to 
state in statutory form what had been previously held by the courts. 
Benson ads. Bennett, 1 Dutcher 166, 172. Section 56 does not pur- 
port to limit in any way the already existing right to a ca. sa. It 
applies only to a capias ad respondendum. The only limitation as to 
a Ca. Sa. is contained in sec. 189 (P.L. 1903, 587) and applies only to 
judgments* founded on contract, express or implied. If the Legisla- 
ture had meant to limit the right to a ca. sa. in actions of tort, it 
would have used apt language for that purpose. 

Mr. John A. Hartpence has very kindly examined for me the 
files of the Clerk’s Office since the passage of the act of 1903, and 
I am thereby enabled to refer to the following cases in which writs 
of ca. sa. have issued without order of the court in actions of tort 
begun by summons, since June 13, 1902, and up to December 31, 1908: 
Carter v. Doughten, Book A. 36 of Process, p. 43; Zuccarelli v. Ungaro, 
p. 74; Angus v. Jungling, p. 80; Mueller v. Maurer, p. 85; Bennett v. 
Benton, p. 118; Schlicher v. Wendell, p. 167; Muckenstrum v. Hicks, p. 
312; Stoebling v. O’Gorman, p. 525. 

I conclude, therefore, that the plaintiff is entitled to a ca. sa, with- 
out a judge’s order, but in view of the doubt that has been suggested, 
I will sign the order. 





MAYOR AND ALDERMEN OF JERSEY CITY v. THE NORTH JERSEY 
STREET RAILWAY. 
(N. J. Supreme Court, July 20, 1909). 
Annual License Fee of Trolley Company— Failure to Collect Does Not Constitute a Release 
by the City. 

The annual license fee of $10 for each trolley car operated within 
the city of Jersey City not having been collected for more than forty 
years, the court held that this does not constitute a release by the city 
of its right to collect such fee. 

Mr. James J. Murphy and Mr. Harry Lane for Mayor and Alder- 
men of Jersey City. 

Mr. Frank Bergen, Mr. William D. Edwards and Mr. Sherrerd 
Depue for The North Jersey Street Railway, 

SWAYZE, J.: In a proper case a release may be presumed from 
lapse of time, but it is essential that the party who is presumed to 
have executed the release should have authority to do so. When that 
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party is an individual, as in the cases cited, no difficulty arises. An 
individual of full age may execute a release as well as make a contract. 
But when the party is a municipal corporation, as in the present case, 
the authority to execute a release must appear before the execution 
can be presumed. Justice Pitney hinted at this difficulty in the 
opinion reported in 43 Vroom at page 392. To my mind it is in- 
superable. 

The plea fails to aver any consideration for the release, and since 
a valid release may be executed without any consideration, it is not 
necessary to presume that there was any. A release may well be 
voluntary. The exact question then may be thus stated: Is it com- 
petent for a municipality without express legislative authority to give 
away to a private corporation a portion of the city’s revenues, not 
merely revenues then due but revenues to accrue in the future for 
years thereafter? 

To state this question is to answer it. The doubt has never been 
whether such an act required express legislative authority, but 
whether it was even within the power of the Legislature to authorize 
such a donation. Since the decision in Loan Association v. Topeka, 
it has been thought beyond the power of the Legislatufe itself to 
authorize municipal aid to private corporations, and certainly such aid 
has been impossible since the amendments to our Constitution in 
1875. I cannot distinguish in principle between direct pecuniary aid 
and aid by means of a release from a pecuniary burden. I am equally 
unable to distinguish between a release of the city’s claim to revenue 
from license fees and its claim to revenue from taxation. 

A municipality cannot exempt persons or property from taxation 
without legislative authority. That is the necessary result of the 
principle that a municipal corporation can levy no taxes unless the 
power be plainly and unmistakably conferred, and the statutory mode 
must be pursued. 

So strictly have our courts construed this power of exemption 
that we have held that the statutory authority to a municipality to 
issue bonds exempt from taxation was abrogated by our constitutional 
amendment of 1875. The reason that municipal corporations cannot, 
without express authority, exempt property from taxation is that the 
effect of such exemption is to increase the burden upon those who 
are not so favored. The same effect follows where the municipality 
gives up any source of revenue, and the same reason is applicable. I 
am not pointed to any statutory authority which permitted Jersey 
City to release the defendant from the payment of these license fees, 
and in the absence of such power a release is not to be presumed. 

The argument is that it is settled by the cases cited that the 
source of the defendant’s franchise is the act of 1893, known as the 
Traction Act, and hence there can be no liability to pay the license 
fees which were to be paid in consideration of the expired franchise 
of the Jersey City and Bergen Railroad. The argument overlooks the 
fact that something more was necessary to give the defendants their 
present franchise than the mere enactment of the act of 1893. That 
act required the Consolidated Traction Company as a condition pre- 
cedent to secure the consent of the owners of the then existing street 
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railway. This consent was as necessary as the certificate of the 
incorporation itself, and it was granted, as it necessarily must have 
been upon the terms set forth in Section 16 of the act. Among those 
terms were the provisions that all debts, liabilities and duties of the 
lessor company should attach to the lessee and be enforced against and 
enjoyed by the latter to the same extent and in the same manner as 
they were enforcible against or enjoyed by the lessor. 

At the date of that lease the Jersey City and Bergen Company 
was enjoying the same franchise that it had exercised prior to the 
expiration of its original charter. As the Court of Errors and Appeals 
said, the city authorities treated the railway as a street railway legally 
existing with the city’s consent. Since the liability of the Jersey City 
and Bergen Company to pay these license fees was a matter of con- 
tract and was a payment for the right to run its cars, I think it is 
an irresistible inference that by continuing to exercise the franchise 
and to run its cars the company impliedly promised to pay the fees. 
That obligation was an existing liability at the time of the lease, which 
became a liability of the lessee. Consequently I find for the plaintiff 
and against the defendant that the defendant owes the plaintiff. 

The amount is to be ascertained. The plaintiff claims $10 for each 
car for each section of track authorized by a separate ordinance. This 
I think erroneous. The true meaning is that $10 shall be paid for 
each car regardless of the route over which it runs. The argument 
of the defendant seems to me unanswerable that otherwise the de- 
fendant could lessen the amount of the payment by running fewer 
cars over each section, and yet make as many trips, since the several 
sections would be shorter. Obviously this would be to the public 
detriment, and a construction ought not to be adopted which would 
hold out so great a pecuniary inducement to poorer service. It cer- 
tainly could not have been the intention to treat each separate section 
of track as a separate railway. 

The amount of the debt upon the principles I have adopted is a 
mere matter of calculation. If counsel cannot agree, I will settle it 
upon notice. The plaintiff is entitled to judgment for the amount 
when ascertained. I will afford counsel an opportunity to have ex- 
ceptions taken and sealed to my rulings. 





Stock in a New Jersey corporation belonging to a testator domi- 
ciled in England is held, in Neilson v. Russell (N. J.) 71 Atl. 286, 19 
L.R.A.(N.S.) 887, not to be subject to the inheritance tax imposed by 
the N. J. act of May 15, 1894. 

The rule that a direction by the master to continue the use of a 
defective instrument or tool, coupled with a promise to replace it 
with one not defective, relieves the servant from the doctrine of as- 
sumed risk if injured during such continued use and because of the 
defect, is held, in McGill v. Cleveland & S. W. Traction Co. 79 Ohio 
St. 203, 86 N. E. 989, 19 L.R.A.(N.S.) 793, not to apply to cases of 
ordinary labor with a tool of simple construction, with which the 
servant is entirely familiar, and which he understands and compre- 
hends as fully as the master. 
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FILLBY v. VAN DYKE et al. 
(N. J. Court of Errors and Appeals, April 30, 1909.) 


Executors and Administrators— 
Accounting—Jurisdiction of Chan- 
cery Courts — Review. — Except 
for some special reason, the Court 
of Chancery will not interfere 
with the ordinary jurisdiction of 
the probate courts in the settle- 


and administrators. But if such 
special reason be apparent, it is 
not only the right, but the duty, 
of that court to interfere; and its 
action in the premises wil be sub- 
ject to review. 

(Syllabus by the court.) 


ment of the accounts of executors 

Appeal from Court of Chancery. 

Bill by Mary E. Filley against Frederick A. Van Dyke and others. 
From an order sustaining a demurrer to the bill complainant appeals. 

Mr. John J. Crandall, for appellant. 

PARKER, J.: The question raised by this appeal is whether the 
Court of Chancery erred in refusing upon the face of the complainant’s 
bill to take over from the Orphans’ Court of Atlantic county the super- 
vision of the final accounting of administrators of the estate of Sarah 
E,. Buck, deceased. In the opinion of Vice Chancellor Garrison, re- 
ported in 69 Atl. 200, it is assumed, and rightly, that, unless some 


special reason appeared for such action, the Court of Chancery, not- 
withstanding its ancient and well-established jurisdiction in that re- 
gard, would not interfere with the jurisdiction over the accounts of 


executors and administrators which was vested by statute in the 
Orphans’ Court. This proposition is well established by a long line 
of decisions cited by the same Vice Chancellor in Wyckoff v. O’Niel, 
71 N. J. Eq. 681, 63 Atl. me to which may be added for completeness 
King v. ere + J. Eq. 44, so v. Search, 27 N. J. Eq. 137, and 
Field v, Field, N. J. Eq. 1 54,47 Atl. The assumption of juris- 
diction by le in cases lb the Orphans’ Court has already 
entertained an accounting and has not completed it by a final decree 
thereon rests in the sound judicial discretion of the former court, in 
view of such special circumstances as may be presented in the particu- 
lar case; the question then being whether the circumstances show 
special cause for interference of the court. Bird v. Hawkins, 58 
N. J. Eq. 229, 239, Atl. 588. 

In Salter v., Williamson, 2 N. J. Eq. 480, Am. Dec. 513, the 
desire of the parties interested for an account in Chancery, their right 
to discovery, and questions relating to alleged advancements to the 
administrator, were held sufficient cause; so, in King v. Berry, 3 N. 
J. Eq. 44, was a prayer for injunction against the executors and for 
a receiver of certain property and og security be required of the 
executors. In Clarke v. Johnston, 10 N. J. Eq. 287, nothing having 
been done in the Orphans’ Court, and Chancery having a complete 
basis for accounting in the bill and answer, it proceeded in that court. 
In Bird v. Hawkins, 58 N. J. Eq. 229, 42 Atl. 588, the necessity of 
construing a will in order to account ery, was held sufficient, and 
in Field v. Field, 61 N. J. Eq. 154, 47 Atl. the same view was 
expressed as to a charge that certain real estate was burdened with 
a trust requiring a sale under supervision of the court and ad interim 


Zia. 
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collection of rents. But Chancery refused to interfere in Van Mater 
v. Sickler, 9 N. J. Eq. 483, where there were merely errors in the 
account which could be reviewed by exceptions; in Frey v. Demarest, 
16 N. J. Eq. 236, a suit brought after final account for the collection 
of a share ascertained thereby, and in Rutherford v. Alyea, 54 N. J. 
Eq. 411, 34 Atl. 1078, a bill by a creditor not aimed at the general 
settlement of the estate, but seeking the collection of the creditor’s 
claim, this court reversed an order overruling demurrer to the bill and 
held it not a case for entertaining jurisdiction, 

The facts appearing by the present bill are: That Sarah E. Buck 
died about March 4, 1900, intestate, leaving personal property amount- 
ing to $31,000, and her mother, Amy A. Van Dyke, and her two 
brothers, Frederick A. Van Dyke and William B. Van Dyke, as next 
of kin. That the brothers were appointed administrators in April, 
1900. That Frederick was removed as administrator about 1905, and 
the Guarantee Trust Company substituted, but that Frederick refuses 
to turn over assets in his hands, and that the substituted administrator 
has taken no steps to collect them. That Frederick is financially irre- 
sponsible, and that his surety should be held liable. That no account 
of the estate showing Mrs. Van Dyke’s distributive share had been 
exhibited, though seven years had elapsed. That about the latter 
part of 1906 Mrs. Van Dyke filed her bill against the administrators 
praying for a discovery and payment of her share in the estate, and 
that Frederick answered, setting up certain alleged payments specified 
in the bill, as having been passed on by the Orphans’ Court and 
charged to the estate, which the present complainant claims are 
fictitious and fraudulent, but that on account of want of parties to 
the bill, and because of Mrs. Van Dyke’s illness at the time and death 
shortly afterwards, her bill was dismissed. That she left a will in 
favor of complainant, Mary E. Filley, who has succeeded to her rights 
as executrix. That one of such payments in particular was in satis- 
faction of a judgment recovered against Frederick and William per- 
sonally by the judge of the Orphans’ Court for legal services rendered 
by him to them, and that he never rendered any services to the estate. 
The prayer is for discovery of the estate generally and specially as to 
the items of discharge which are challenged, and for relief against the 
administrators and their surety. Among the defendants named are 
the administrators, their surety, the Atlantic Safe Deposit and Trust 
Company, the substituted administrator, Guarantee Trust Company, 
and the Judge of the Orphans’ Court in which the final account would 
ordinarily be conducted, and in which the proceedings have heretofore 
been had, who recovered the judgment already mentioned. The only 
demurrers are by the Atlantic Safe Deposit and Trust Company and 
the Guarantee Trust Company, and are identical in form. They 
specify a number of causes, of which apparently only one, general 
want of equity, was considered. The order appealed from sustains 
only the demurrer of the Atlantic Safe Deposit and Trust Company, 
and on the sole ground that “the bill of complaint does not show a 
case of equitable cognizance.” 

Treating the case on the lines of the opinion and decree below, 
we are unable to agree with the Vice Chancellor that no special cause 
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for interposition by the Court of Chancery appeared on the face of the 
bill. We think that long delays unexplained, the inaction of the parties, 
the retention of assets by Frederick, and, above all, the action of the 
judge in passing an important item of account in which he was per- 
sonally interested, all of which were admitted by the demurrer, fur- 
nished ample reason for interference by the Court of Chancery and 
its assumption of full jurisdiction in the premises. It has already 
been said that this question is one for the sound judicial discretion of 
that court, and ordinarily matters of discretion are not reviewable; 
but in Rutherford v. Alyea, ubi supra, this court treated the question 
as subject to its appellate jurisdiction, as also in the somewhat anala- 
gous case of refusal to appoint a receiver. Fitzgerald v. State Mutual 
Building and Loan Association (N. J.) 69 Atl. 564. 

The other grounds of demurrer, which were not discussed in the 
opinion of the court below nor mentioned in the decree appealed 
from, have nevertheless been examined to see whether any of them 
will support the demurrer. As to the first ground, which was that the 
Atlantic Safe Deposit and Trust Company, surety, is neither a proper 
nor necessary party, it is enough to say that the propriety of joining 
the surety in an action of this character was adjudged in Dorsheimer 
v. Rorback, 23 N. J. Eq. 46, affirmed by this court in 25 N. J. Eq. 516, 
and we do not understand that a defendant who is properly joined 
can complain that his joinder was unnecessary. The second ground, 
that no decree was prayed against the demurring defendant, and the 
third, that there is no prayer for relief as to any of the defendants, 
are disposed of by what has already been said. The fourth, that cer- 
tain other defendants are not proper parties, is not available to this 
defendant. Herman v. Freeholders, 71 N. J. Eq. 541, 64 Atl. 742. 
The fifth, that Chancery is deprived of jurisdiction by the existence of 
jurisdiction in the Orphans’ Court, was correctly disposed of in the 
opinion below. The sixth and last was the basis of the decree below. 

We therefore conclude that the order sustaining the demurrer was 
erroneous, and it will, accordingly, be reversed. (72 Atl. Rep. 943.) 





It has been held by the U. S. Circuit Court of Appeals, Second 
Circuit, in Matter of Munger Vehicle Tire Co., 21 Am. B. R., 395, 
that where the facts warrant, the bankruptcy court has jurisdiction 
to make a call upon the stockholders of a bankrupt corporation, but 
the issue before the referee, under the orders of the court, should be 
confined solely to the question, should there be a call upon the stock- 
holders of unpaid stock, and, if so, to what amount. 





The appointment of a receiver in a suit to take possession and 
control of personal property, who takes actual possession of it, is held, 
in Bronson v, New York F. Ins. Co. (W. Va.) 63 S. E. 283, 19 L.R.A. 
(N.S.) 643, to prevent recovery of loss under a fire-insurance policy 
on the property providing that, if any change takes place in the inter- 
est, title, or possession of the property, “whether by legal process or 
judgment, or otherwise,” the policy shall be wholly void. 
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Mandamus is held, in State ex rel. Moyer v. Baldwin, 77 Ohio St. 
532, 83 N. E. 907, 12 A. & E, Ann. Cas. 10, 19 L.R.A.(N.S.) 49, to 
be the proper remedy to restore a party to the possession of an office 
from which he has been illegally removed. The other authorities on 
the question of mandamus to restore to office one who has been il- 
legally removed are collated in an exhaustive note to this case. 
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STATE NOTES. 


Governor Fort moved to the 
Summer capital on July 5th, ani 
will occupy the cottage at Sea 
Girt until late in September. The 
National Guard Encampment be- 
gan on July 10th and will con- 
tinue for five weeks. 


Mr. Samuel Kalisch, President 
of the New Jersey State Bar As- 
ociation, has .“ Vice- 
Chancellor John R. Emery and 
Mr. John R. Hardin, of Newark, 
and Mr. Clarence L. Cole, of At- 
lantic City, as delegates to repre- 
sent the association at the an- 
nual meeting of the American Bar 
Association to be held at Detroit. 
The meeting will begin on Au- 
gust 24th and will continue for 
three days. 


Announcement was made at the 
Harvard Commencement on June 
30th of the election of five mem- 
bers of the board of overseers of 
the university for six years, 
among them being Justice Francis 
Je Swayze, of Newark. 


Mrs. Eleanor G. Green, widow 
of Judge Caleb S. Green, of the 
Court of Errors and Appeals, and 
daughter of Judge Charles Ewing, 
who was Chief Justice of New 
Jersey from 1824 till his death in 
1832, died at her home in Tren- 
ton, on July 24th, at the age of 94. 


MORRIS COUNTY BAR ASSOCIA- 
TION MEETING. 

On June 23 a special meeting 
of the Bar Association of Morris 
county was held in the court 
house at Morristown to discuss 
the subject of the proposed Con- 
stitutional Amendments. A mo- 
tion was passed favoring the 
adoption of the Amendments. 

Ex-Vice Chancellor Pitney en- 
tered into a long discussion on 
the need of passing the amend- 
ments. He said they came nearer 
the English idea of jurisprudence 
than anything ever submitted to 
the people of the United States. 
Mr. Pitney averred that the meth- 
od of law practice in England was 
the greatest in the world and the 
simplest. “But,” said Mr. Pitney, 
“it costs a great deal of money to 
appeal a case in England. The 
lawyers get large fees and the 
judges are high salaried. They 
are men of brains as well as the 
lawyers.” 

“T don’t like that part of the 
English court system,” said El- 
mer King, of the firm of Vreeland, 
King, Wilson & Lindabury. “A 
poor man has no show in Eng- 
land, and we want in this country 
and state a poor man’s court, in 
which he can get justice. 

“The trouble is, Mr. Pitney, 
that you will have a hard time 
convincing the average man that 
these constitutional amendments 
are for his best interests. Already 
the newspapers are publishing 
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stories to the effect that Wall 
street is behind them. The pub- 
lic is beginning to think there is 
a ‘nigger in the woodpile’ some- 
where, even if they can’t see him. 
You might as well understand one 
thing, and that is a layman’s vote 
counts just as much as yours, and 
if you are going about preaching 
the adoption of these amendments 
you have got to convince him that 
they are all right. 

“IT can go out and get a dozen 
Italians and vote against the 
amendments and offset several 
lawyer's votes.” 

Mr. King, however, declared 
that he favored the amendments, 
but thought both sides of the mat- 
ter should be considered so that 
the lawyers might know what a 
task was ahead of them. 

In speaking of the present legal 
system, Mr. Pitney said that the 
proposed amendments were as 
simple as could be gotten under 
the circumstances. 

“As I have so often said,” went 
on Mr. Pitney, “you can’t make 
simple a complex question. And 
you can’t get more work out of a 
man than he can do. The present 
Court of Errors and Appeals is 
the only drawback to our system. 
There are a lot of men in the 
court who don’t give the time to 
the matters coming before them. 
Why, the court is like a town 
meeting. After the case is sub- 
mitted the judges hold a confer- 
ence and all begin to talk. 

“Over in England the cases are 
disposed of with great rapidity. 
The barristers over there don’t 
dare to take cases in several dif- 
ferent courts, and then run 
around from one court to the 
other in an effort to get this post- 
poned in order to try the other 
one. They are retained in one 
court and they stay there until 
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the case is completed. That’s the 
trouble with the lawyers here, 
they have too many cases going 
at one time. Our decisions, how- 
ever I think, are better than the 
English decisions.” 

Mr. Pitney spoke of the effect 
the proposed amendments might 
have with the labor unions. He 
said they would naturally be op- 
posed to them. He also declared 
that he believed that some of the 
Judges of the Court of Errors and 
Appeals were not favorable to the 
amendment, as they felt uncer- 
tain as to whether they would be 
reappointed. 

County Prosecutor Rathbun 
spoke in favor of the amendments, 
and cited the Court of Errors and 
Appeals as justification for their 
adoption. 





COULD NOT BE FOUND. 


A lawyer from New Orleans 
tells the story about a jury trial 
in a little obscure village some- 


where in Louisiana. Of course, 
strange as it may seem, the jury 
in this trial was made up entirely 
of negroes. It seems that all the 
available white men were either 
at work or had gone hunting or 
fishing. And, anyway, it being a 
case of one negro charged with 
stealing from another, the inter- 
est of the white people of the 
place, of whom there was a con- 
spicuous minority, was not suf- 
ficiently involved for it to make 
any difference. 

When the evidence was all in 
and the prosecuting attorney, a 
white man, of course, had sub- 
mitted the case without argument, 
the accused, fortunately, had no 
counsel—the judge, also a white 
man, ordered the jury, which 
could not agree in the box, to re- 
tire to an adjoining room and find 
a verdict. 









The jury retired. An _ hour 
passed, and still no verdict. At 
last the judge could stand it no 
longer and went in person to the 
room to see what was delaying 
the verdict. He found each of 
the jurymen crawling around on 
the floor, peering under chairs and 
tables, and also into corners. The 
court was amazed. He did not 
know whether the whole jury had 
gone crazy or what was the mat- 
ter. 

“Here,” he thundered, 
are you niggers doing?” 

The foreman arose and, making 
humble obeisance, answered: 

“Yo’ honah, tain’t no use; we 
jes’ kaint find no vuddict in dis 
here room. Fact is, yo’ honah, I 
doan b’lieb dere’s a vuddict in 
here nohow.”—Exchange. 


“what 





MONMOUTH BAR ASSOCIATION 


Monmouth county lawyers 
gathered on Saturday afternoon, 
July 10, at Port-au-Peck at the 
annual dinner of the Monmouth 
County Bar Association. Covers 
were laid for sixty guests, includ- 
ing Governor Fort and former At- 
torney-General Robert H. McCar- 
ter, of Newark. 

The banquet, a real old-fash- 
ioned shore dinner, was served in 
the glass enclosure of the Port- 
au-Peck Hotel. The committee 
on dinner arranged a fine treat, 
which included selections by the 
Port-au-Peck Hotel Orchestra and 
several numbers by the Long 
Branch Quartet. 

There were some after-dinner 
speeches, purely of an informal 
character. These were made by 
Governor Fort, Mr. McCarter, 


Judge Heisley, Judge Voorhees, 
Judge Vredenburgh and Judge 
Hendrickson. 
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DECEASED AUTHOR’S LETTERS. 

The solicitors to the executors 
of the late George Meredith have 
written to the London press no- 
tifying all persons holding letters 
or documents written by the nov- 
elist that the copyright of such 
papers is now vested in the ex- 
ecutors. This raises an interest- 
ing point of law, which is com- 
mented upon as follows by one of 
the London papers receiving the 
communication : 

“The general impression would 
be that the possessors of private 
letters would have the right of 
reproducing them in any form 
they chose, and this right is con- 
stantly assumed in communica- 
tions to the newspapers. This is 
only one of the many confusions 
for which the framing of the 
Copyright Act is responsible. For 
instance, it required costly litiga- 
tion, a few years ago, to decide 


the proprietorship of public 
speeches reported verbatim— 
whether it was vested in the 


speaker, in the reporter, or in his 
employers. The case arose over 
the right of a publisher to reprint 
speeches in book form without the 
permission of the speaker, and the 
decision of the court was against 
the publisher. It would be well 
if privilege in regard to letters 
was as clearly defined—New 
York Times. 





VEXATIOUS SLIP8 OF PROCEDURE 


Editor of The Journal: 

At every term of the Court of 
Errors and Appeals cases occur 
where young or unwary attorneys 
have their cases thrown out by 
reason of mere slips of procedure 
which are readily avoided by the 
attorney but cannot be overlook- 
ed by the court, without depart- 
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ing from the established practice 
and depriving the other side of its 
legal rights. 

It may be of service to call at- 
tention to three of the most con- 
mon. They are naturally to be 
found in cases upon common law 
writs of error, where the proced- 
ure is more technical than in ap- 
peals from the Court of Chancery. 

1. Failure to have a formal re- 
turn to the writ of error signed 
by the judge. In issues in the 
Circuit court the practice is to 
present the writ to the judge, and 
after the return is made out by 
the clerk the judge signs a return 
upon the writ. In Supreme court 
issues the practice is to send the 
writ of error to the clerk, who 
makes out the return and presents 
it to the Chief Justice for his sig- 
nature. 

2. Failure to have a judgment 
properly made up. This never 
happens in Supreme court issues, 
I think, except where the judg- 
ment is meant to be entered on a 
demurrer; in that case an order 
overruling the demurrer is often 
returned as if it were a final judg- 
ment. The failure frequently oc- 
curs in Circuit court issues, where 
a mere rule for judgment is often 
returned as if it were an actual 
judgment. Sometimes the printed 
book contains nothing but copies 
of the pleading. Occasionally 
each pleading is carefully certi- 
fied to by the clerk, but no formal 
judgment appears. The attorney 
in these cases seems to take un- 
usual pains to get wrong. Of 
course what is required is a for- 
mal judgment, setting out the 
pleadings at length, the venire, 
the verdict, and ending with the 
paragraph beginning “therefore it 
is considered.” I am writing in 
the country, away from my books, 
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but as I recollect the form is 
given in the Appendix to the third 
volume of Blackstone. It can 
be found also in Tidd or Arch- 
bold. 

3. Failure to have exceptions 
signed and sealed. Apparently 
the employment of stenographers 
has led to the idea that all that 
is necessary is to ask for an ex- 
ception and have the request ap- 
pear on the stenographer’s notes. 
This is not enough. The bills 
of exceptions must be actually 
signed and sealed by the judge. 
The practice is to take the sten- 
ographer’s transcript to the judge 
indicating the pages where the ex- 
ceptions were noted, so that the 
judge may readily find them, and 
have him sign opposite seals al- 
ready affixed. It may not be 
amiss to add that the statute re- 
quires that the bills of exceptions 
should be annexed to and return- 
ed with the writ of error. 

These are very small matters 
and in most cases are carefully at- 
tended to. If they were attended 
to in all cases much time would 
be saved, and court and counsel 
spared considerable vexation. I 
write in the hope that these sug- 
gestions may occasionally save 
some attorney from losing on a 
mere technicality. 

FRANCIS J. SWAYZE, 
Newton, N. J., July 27, 1909. 





AN OMISSION. 


In the July number, in record- 
ing the list of attorneys and coun- 
sellors admitted to the Bar at the 
June term, the names of Mr. Ed- 
ward T. Moore and Mr. John S. 
Davison, of Passaic, were unin- 
tentionally omitted. Both Mr. 
Moore and Mr. Davison qualified 
as counsellors. 
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MR. FORD D. SMITH, 


Mr. Ford D. Smith, of Dover, 
died at his residence, 44 Orchard 
street, on June 18th. While su- 
perintending improvements on a 
property he had recently pur- 
chased, at half past three of that 
day he was stricken with apo- 
plexy and died the same evening. 

Mr. Smith was born near Dover, 
April 29, 1845, and was the son 
of Miller Smith and Mary B. 
Trowbridge. He received an or- 
dinary grammar school education, 
and then read law in the office of 
the late Lyman A. Chandler, of 
Morristown, and subsequently en- 
tered the office of Martin Shallen- 
berger, of Stark county, Illinois, 
and was admitted as attorney and 
counsellor of the Illinois Bar June 
5, 1867. He practiced his profes- 
sion in that state until 1874, when 


he returned to New Jersey, be- 
ing admitted to the Bar here at 
the November term, 1874, and as 


a counsellor at the November 
term, 1881. His New Jersey prac- 
tice has always been at Dover. 

He was elected to the State As- 
sembly in 1891 and 1892. He was 
then a Democrat, although he had 
identified himself in active oppo- 
sition against Governor Leon Ab- 
bett in the latter's memorable 
fight for United States Senator in 
1893. In 1896 Mr. Smith opposed 
the free silver issue, and later 
joined the Republican party. In 
1907 he was a candidate for mayor 
of Dover on the Republican ticket, 
but was defeated. 

Mr. Smith was looked upon in 
the Morris courts as an able and 
industrious lawyer. He was in- 
terested in the public affairs of 
his town. The Dover “Era” said 
of him: 

“He was essentially a home 
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man, a fond husband, a loving 
father, and a firm friend to those 
in his immediate circle. He never 
forgot a principle, and his probity 
and integrity made him a most 
respected citizen and lawyer. He 
had the magnetism that attracted. 
He had the mental force that re- 
pelled any undue familiarity. His 
attributes were shown in his de- 
votion to the Hoagland Memorial 
Church, of which he was a regular 
member. His death is a distinct 
loss to the community.” 

Mr. Smith’s funeral was attend- 
ed by the bench of the county, by 
ex-Vice Chancellor Pitney, by the 
Mayor and Council of Dover, and 
the various boards and commis- 
sions of the state. At the time of 
his death, Mr. Smith was town 
attorney. 

Mr. Smith married, in 1869, 
Martha, daughter of James Fow- 
ler, of Essex county, New York, 
by whom he had five children. 


CAPT. WOODBURY D. HOLT. 


Captain Woodbury D. Holt, 
lawyer and Civil War veteran, 
died on July 5th at his residence, 
213 East Hanover street, Trenton, 
after being bedfast for many 
weeks. He was in his 79th year, 
and until a few years ago was in 
robust health. 

Captain Holt was born July 8, 
1830, at Washington, N. H., and 
spent his boyhood on his father’s 
farm. He practically educated 
himself and at the age of eighteen 
began teaching school in his na- 
tive state. A few years later he 
moved to Cokesburg, in Hunter- 
don county, this state, and became 
a school teacher there, afterward 
moving to Clinton, in the same 
county, where for considerable 
time he and his wife conducted an 
academy of learning. 
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In 1861 Captain Holt formed a 
military organization, which in a 
short time became Company E otf 
the Thirty-first New Jersey Vol- 
unteers. The regiment was one 
of the nine-months’ organizations. 
Captain Holt was in command of 
his company from the date of 
muster, September 10, 1862, until 
June 24, 1863, when the regiment 
was mustered out. 

Before the war Captain Holt 
had studied law, in Flemington, 
with John T. Bird, now of Tren- 
ton, who for a long period was 
one of the state’s Vice Chancel- 
lors. He was admitted to the Bar 
at the November term, 1863, and 
became a counsellor at the same 
term, 1366. 

As a trial lawyer in the higher 
courts Captain Holt occupied an 
enviable position. He practiced 
a great deal in Chancery and in 
that court won many cases that 
have since become famous as hav- 
ing established precedents that 
were novel and interesting. 

One of the greatest legal vic- 
tories of Captain Holt was the 
Summerbell divorce suit, in which 
the doctrine was established that 
a confession obtained under du- 
ress is not admissible in evidence 
unless there is corroborating tes- 
timony. 

In the Summerbell case Captain 
Holt represented the wife, whose 
husband, a Milford clergyman, 
brought the action. The com- 
plainant endeavored to introduce 
the wife’s written confession oi 
wrongdoing, but the court held 
that such evidence, without cor- 
roboration, was not admissible, 
which had been the contention of 
the defense. 

Captain Holt was conspicuous 
in nearly all the litigation in 
which the city of Trenton was 
engaged from 1880 to 1898, but 
he held aloof from politics. 


For thirty years he was counsel 
for the First National Bank and 
was succeeded in that position, in 
turn, by two lawyers who had 
studied in his office. They were 
former Senator Barton B. Hutch- 
inson and County Tax Commis- 
sioner W. Holt Apgar, the latter 
of whom was named in Captain 
Holt’s honor. 

Soon after removing to Tren- 
ton in 1863 Captain Holt joined 
the State Street Methodist Church 
and continued his affiliation with 
it with great loyalty. [or twenty 
years he was superintendent of 
the Sunday school, and the two 
men who followed him in the po- 
sition, like in that of the bank, 
were former law students of his. 
They were Judge George W. Mac- 
pherson and Counsellor Apgar. 
Among the other lawyers, now 
prominent, who studied under 
Captain Holt was Eugene Emley, 
prosecutor of the pleas of Passaic 
county. 

Captain Holt was always a hard 
worker and a diligent student. 
Music was about the only charm 
that could draw him away from 
his law books. He was one of the 
leading tenor singers of the city 
during his younger days and for 
many years was chorister of the 
State Street M. E. Sunday school. 
He was of gentle manner and of 
even temper, and stood high in 
the estimation of a multitude of 
friends. 

Captain Holt is survived by a 
widow. 


MRS EMILY E. WILLIAMSON, 


Mrs. Emily E. Williamson, the 
noted philanthropist, who was 
prominent in numerous charitable 
organizations and probation offi- 
cer of Union county, died at her 
residence in Elizabeth on July 
12, of apoplexy. 
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Mrs. Williamson was_ the 
daughter of Erastus Hornblower, 
an Englishman, and a relative of 
former Chief Justice Hornblower. 
She was born in England and 
was in her sixty-fourth year. The 
Hornblower family lived in 
Elizabeth for several years and 
afterward moved to Newark, 
where they resided for many 
years. In that city Miss Horn- 
blower was married to Benjamin 
Williamson, the oldest son of for- 
mer State Chancellor Benjamin 
Williamson, of Elizabeth. The 
young couple later removed to 
Elizabeth. They had one son, 
who died when he was very 
young. Mr. Williamson died sud- 
denly in Elizabeth several years 
ago. Mrs. Williamson had two 


brothers, both of whom are dead. 
She was the last survivor of her 
family, and her only surviving 
blood relative is Miss Emily Wil- 
liamson Hornblower, of Eliza- 


beth. 


For a number of years Mrs. 
Williamson was probation officer 
of Union county and for a time 
she was also probation officer for 
Middlesex county. For many 
years she had been president of 
the New Jersey State Charities 
and Aid Society. She was also 
treasurer of the New Jersey State 
Board of Children’s Guardians, 
and for a time served as president 
of the New Jersey State Federa- 
tion of Women’s Clubs. As a 
member of the Sorosis Club of 
New York and of the Monday 
Afternoon Club of Elizabeth she 
did much good work. 

At the time of her death she 
was also a vice-president of the 
State Conference of Charities and 
Corrections, Several years ago 
she was sent as a representative 
of the United States Government 
to the conference of International 
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Prison Association at Budapest. 
After her return from the confer- 
ence she spoke many times in 
public of what she had learned 
by her inspection of foreign pris- 
ons. 

Mrs. Williamson was one of the 
founders of the Egenolf Day Nur- 
sery for Children in Elizabeth. 
She was also prominent in other 
organizations. As a result of her 
important and valuable services 
in behalf of charitable undertak- 
ings in the state, Mrs. William- 
son was one of the best known 
women in New Jersey. She was 
a woman of marked ability and 
much force of character. 

The Union County Board of 
Freeholders recently raised Mrs. 
Williamson’s salary as probation 
officer from $1,200 to $1,500 a 
year. Some time ago she obtain- 
ed from the United States Gov- 
ernment $60,000 for her property 
on North Broad street, Elizabeth, 
where the new $250,000 post office 
is now being built. The fine Wil- 
liamson mansion that stood on the 
land was sold for $5,000 to Eliza- 
beth Lodge of Elks, to be con- 
verted into a home for that or- 
ganization. Mrs. Williamson was 
one of the leading members of 
Trinity Episcopal church, Eliza- 
beth. She was well known for 
hospitality and the society recep- 
tions she gave at various times 
were notable for their magnifi- 
cence. 

At the regular weekly meeting 
of the Court of Quarter Sessions, 
on June 14, which Mrs. William- 
son, in her official capacity as 
county probation officer, always 
attended, appropriate action was 
taken on her death, and short ad- 
dresses were made by Judge At- 
water and Prosecutor Swift. 

The funeral services were held 
on June 15 at Trinity Episcopal 
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church, Elizabeth. There was a 
very large attendance of promi- 
nent people from all parts of New 
Jersey and many from other 
states, and the floral tributes were 
numerous and beautiful. The ar- 
rangements for the funeral were 
in charge of former Governor 
Franklin Murphy, of Newark, who 
was a warm personal friend of 
Mrs. Williamson. The body was 
taken to the Linden and Rosedale 
crematory and incinerated. 

The honorary pall-bearers were 
Senator John Kean, former Gov- 
ernors Franklin Murphy, Edward 
S. Stokes, Foster M. Voorhees; 
Judge Edward S. Atwater, Judge 
Benjamin A. Vail and Surrogate 
George T. Parrot. Governor Fort 
and former Governors Werts and 
Griggs, who were originally se- 
lected, were unable to attend. 


MR. ERNEST KOESTER. 


Mr. Ernest Koester, prosecutor 
of Bergen county, died at his 
home on Central Avenue, Hack- 
ensack, on August 2, after a long 
illness. He was stricken with 
paralysis while in court last No- 
vember, and received a_ second 
stroke in January while at Atlan- 
tic City, and a few days later was 
brought to his home. He had 
improved so that until last Friday 
he went for daily carriage drives. 
On Saturday morning he had a 
sinking spell, from which he never 
rallied. 

Mr. Koester was born in Nor- 
ristown, Pa., April 28, 1855. His 
early education was obtained in 
the public schools of that place 
and in the Philadelphia High 
School. Following his graduation 
from this institution he took a 
course in the Heidelberg Univer- 
sity. He completed his college 
education at the Allegheny Col- 
lege, Meadville, Pa., from which 
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he was graduated after three 
years’ study in 1879. 

Mr. Koester entered the law of- 
fice of H. L. Richmond & Son, of 
Meadville, and was admitted to 
the Pennsylvania Bar. In 1895 at 
the June term he was admitted to 
the New Jersey Bar, as an attor- 
ney, and at the February term, 
1902, as a counsellor. 

In 1894 Mr. Koester located at 
Hackensack, forming a partner- 
ship with R. M. Hart. The firm 
of Koester & Read was formed 
later, and was dissolved a few 
years afterward by Mr. Read re- 
tiring. Mr. Koester was appoint- 
ed prosecutor of Bergen county in 
February, 1900, by Governor 
Voorhees, and reappointed by 
Governor Stokes in 1905. 

A widow and two children sur- 
vive him, 
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DIGEST OF BANKRUPTCY 
DECISIONS. In American 
Bankruptcy Reports. Vols 15- 
20, inclusive. (1906-1909). Vol. 
2. By Messrs. Bender & Hin- 
man. Albany: Matthew Ben- 
der & Co. Pp. 455. 
Price, $4.00. 


We noticed Vol. 1 of this series 
of Digests in 29 N. J. L. J. 320. 
Volume 2 is similar to Volume 1 
and is a very satisfactory epitome 
of all the bankrupt decisions ad- 
judicated for the past three years. 
The decisions under the bank- 
ruptcy law are quite ramified and 
show not only an increase in the 
number of persons who have 
availed themselves of the pro- 
visions of the Bankrupt Act but 
that many novel questions have 
been up before the courts. No 
one who practices in bankruptcy 
can afford to be without a Digest 
such as this thorough one is. 


Buckram. 





